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FAC 97-03 | TEM SUMMARY

Federal Acquisition Grcular (FAC) 97-03 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

ltem | —Part 30 Devi ations (FAR Case 97-014)

This final rule anends FAR 1.402 to renove the prohibition
agai nst authorizing deviations fromFAR Part 30, Cost Accounting
St andards Adm ni stration, except for subsections 30.201-3 and
30.201-4, or the Cost Accounting Standards Board rul es and
regul ations.

Repl acenent pages: 1-9 thru 1-13.

ltem Il —Informati on Technol ogy Management Reform Act
of 1996 (FAR Case 96-319)

The interimrul e published on August 8, 1996, as Item| of
FAC 90-41 is converted to a final rule. This rule inplenents the
| nformati on Technol ogy Managenent Reform Act of 1996 (Division E
of Public Law 104-106). The final rule differs fromthe interim
rule in that it nakes a clarifying revision to paragraph (c) of
the definition of “information technol ogy” at FAR 2.101.

Repl acenent pages: 2-3 and 2-4.

ltem 111 —Final Overhead Settlement (FAR Case 95-017)

This final rule anends FAR Parts 4, 42, and 52 to inprove the
process of final settlenent of contractor indirect cost rates
under cost-rei nbursenment contracts by (1) extending the tinme
period within which a contractor nmust submt an indirect cost rate
proposal from90 days to 6 nonths after the end of the
contractor’s fiscal year, (2) permtting extensions to the 6-nonth
time period for exceptional circunstances only, and (3) providing
a specific reference to the Defense Contract Audit Agency panphl et
t hat contai ns gui dance on what generally constitutes an adequate
final indirect cost rate proposal and supporting data.

Repl acenent pages: 4-7 and 4-8; 42-11 thru 42-16; 52-77 and
52-78; and 52-81 thru 52-84.

| tem | V—Reor gani zati on of FAR Part 13, Sinplified
Acqui sition Procedures (FAR Case 94-772)

This final rule revises FAR Part 13 to reorgani ze its
contents in a nore process-oriented manner and to enphasi ze the
use of electronic contracting and the Gover nnentw de conmer ci al



purchase card. FAR Part 52 is anended to permt agency provisions
and clauses to be incorporated by reference in solicitations and
contracts, if the full text of the provisions and cl auses may be
accessed electronically by prospective contractors. A new cl ause
is added at FAR 52.213-4 for use in sinplified acquisitions; the
clause is a conpilation of the required and nost conmonly used
clauses that apply to sinplified acquisitions, and nay be used in
Iieu of individual clauses prescribed in the FAR

Repl acenent pages: Structure iii and iv; 4-9 and 4-10; 6-1 and
6-2; 8-3 and 8-4; 12-1 thru 12-4; 12-7 and 12-8; 13-1 thru 13-12
(13-13 added); 16-17 thru 16-20; 19-49; 32-49 and 32-50; 41-3 and
41-4: 43-3 and 43-4;: 49-1 and 49-2; 49-21 and 49-22; 52-1 and
52-2; 52-9 and 52-10; 52-43 thru 52-44.2; 52-363 thru 52-365;
Matrix 7 and 8; 53-5 and 53-6; and 53-9 and 53-10.

Item V—Reporting Trade Sanction Exenptions
(FAR Case 97-021)

This final rule anends FAR Subpart 25.10 to elimnate
requirements for agencies to notify Congress when exercising the
authority at FAR 25.1002(c) for exenption of certain procurenents
fromtrade sanctions inposed by the President. The rule instead
requires agencies to notify the United States Trade Representative
of such exenptions within 30 days after contract award.

Repl acenent pages: 25-15 thru 25-17.

ltem VI —New Mexi co Gross Receipts and Conpensati ng Tax
(FAR Case 97-018)

This final rule anends FAR 29.401-6 to identify the Defense
Speci al Weapons Agency as an agency that has entered into an
agreenment with the State of New Mexico regardi ng taxation

Repl acenent pages: 29-3 thru 29-5.

ltem VII —Compensation of Certain Contractor Personnel
(FAR Case 96-325)

The interimrule published on January 2, 1997, as Item XI of
FAC 90-45 is converted to a final rule with a mnor clarifying
anmendnment at FAR 31.205-6(p)(1). The rule inplenents Section 809
of the Fiscal Year 1997 National Defense Authorization Act (Pub.
L. 104-201). Section 809 places a Governnentw de ceiling of
$250, 000 per year on all owabl e conpensation costs for contractor
personnel in senior managenment positions under contracts awarded
during fiscal year 1997.

Repl acenent pages: 31-19 and 31-20.




Item VII I —I ndependent Research and Devel opment/Bi d and
Proposal Costs for Fiscal Year 1996 and Beyond (FAR Case
95-032)

This final rule anends the cost principle at FAR 31.205-18,
| ndependent Research and Devel opnent (I R&D) and Bid and Proposal
(B&P) Costs, and del etes FAR Subpart 42.10, Negotiating Advance
Agreenents for |ndependent Research and Devel opnent/Bid and
Proposal Costs. The rule renoves, for fiscal year 1996 and
beyond, the requirenents to calculate or negotiate a ceiling for
| R&DY B&P costs. In addition, the rule clarifies that costs
incurred in preparing, submtting, and supporting offers on
potential cooperative arrangenents are allowable to the extent
they are allocabl e, reasonable, and not otherw se unall owabl e.

Repl acenent pages: Structure vii and viii; 31-25 thru 31-27
(31-28 renoved); 42-1 and 42-2; and 42-17 thru 42-20.

Item | X—Travel Rei nmbursement (FAR Case 97-007)

This interimrule anends FAR 31.205-46 to raise, from$25 to
$75, the maxi mum travel expense anount that contractor personnel
may claimw thout providing a supporting receipt. This change is
consistent with a recent anendnent to the Federal Travel
Regul at i on.

Repl acenent pages: 31-39 and 31-40.

ltem X—Protests to GAO (FAR Case 97-009)

This final rule anends the protest procedures at FAR 33.101
and 33.104 to conformw th revisions nade to the Ceneral
Accounting Ofice Bid Protest Regul ati ons.

Repl acenent pages: 33-1 thru 33-6.

| tem XI —Novation and Rel ated Agreements
(FAR Case 95-034)

This final rule anends FAR Subpart 42.12 to expand and
clarify procedures for processing novation agreenents, and for
determ ni ng when use of a novation agreenent is appropriate.

Repl acenent pages: 42-1 and 42-2; 42-19 thru 42-28 (42-29
renoved); and 53-9 and 53-10.

Item XI I —Commercial Bills of Lading, Small Package
Shi pments (FAR Case 97-017)

This final rule anends FAR 47.303-17 to raise the threshold
for requiring receipted freight bills for small package shiprments
from $25 to $100, and the maxi num anount that the Government nay
pay for invoiced but unsupported transportation charges from $100



to $250. These increased anmounts are considered to nore
accurately reflect shipping costs in today s business environment.

Repl acenent pages: 47-15 and 47-16.

Item Xl || —Standard Form 1406, Preaward Survey of
Prospective Contractor—Quality Assurance
(FAR Case 96-022)

This final rule revises Standard Form 1406, Preaward Survey
of Prospective Contractor—Quality Assurance, to del ete references
to cancel ed specifications, and to conformthe | anguage in the
formto the current |anguage in FAR Part 46.

Repl acenent pages: 53-5 and 53-6; and 53-113 and 53-114.

ltem XI V—Techni cal Amendnments

Thi s docunent nakes technical corrections to FAR 19.811-1,
42.203, and the FAR Matrix at 52.215-15 and 52.215-17. Standard
Forns 33, 1435, 1436, and 1437 are reissued to reflect changes to
internal references as a result of the rewite of FAR Part 15.
Standard Form 279 is reissued to provide accounting for purchases
under the commercial test. The amendnents are as foll ows:

PART 19—SMALL BUSI NESS PROGRAMS

1. Section 19.811-1 is anended in the introductory text of
paragraph (c) by revising the first and second sentences to read
as follows:

19.811-1 Sole source.

* * * * *

(c) Except in procurenents where the SBA will nake advance
paynments to its 8(a) contractor, the agency contracting officer
may, as an alternative to the procedures in paragraphs (a) and (b)
of this subsection, use a single contract docunent for both the
prime contract between the agency and the SBA and its 8(a)
contractor. The single contract docunent shall contain the
information in paragraphs (b) (1), (2), and (3) of this
subsection. * * *

* * * * *

Repl acenent pages: 19-45 and 19-46.




PART 41—ACQUI SI TION OF UTILITY SERVI CES

41. 204 [ Corrected]

2. Section 41.204 is corrected in the second sentence of
paragraph (c)(2) by renoving the word “supplies” and inserting
“supplier”.

Repl acenent pages: 41-3 and 41-4.

PART 42—CONTRACT ADM NI STRATI ON
42.203 [ Anmended]

3. Section 42.203 is anended at the end of paragraph (a) by
removi ng “4.201(c)” and inserting “4.201(d)”.

Repl acenent pages: 42-3 and 42-4.

PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

52.301 [ Anended]

4. Section 52.301 is anended at entries 52.215-15 and
52.215-17 by correcting the UCF entry to read “1” in each
i nst ance.

Repl acenent pages: Matrix 11 and Matrix 12.

PART 53—FORMS
53.204-2 [ Anmended]

5. Section 53.204-2 is anended in paragraph (a) by revising
the revision date to read “(Rev. 10/97)”.

Repl acenent pages: 53-5 and 53-6.

53.214 [ Anmended]

6. Section 53.214 is anended in paragraph (c) by revising
the revision date to read “(Rev. 9/97)".

Repl acenent pages: 53-5 and 53-6.

53.215-1 [ Anmended]

7. Section 53.215-1 is anmended in paragraph (c) by revising
the revision date to read “(Rev. 9/97)".

Repl acenent pages: 53-7 and 53-8.




53.249 [ Anended]

8. Section 53.249 is anended in paragraphs (a)(2), (a)(3),
and (a)(4) by revising the revision dates to read “(Rev. 9/97)",
and by renoving the |ast sentence of each paragraph.

Repl acenent pages: 53-9 and 53-10.

53.301-33, 53.301-279, 53.301-1435, 53.301-1436, and
53.301- 1437 [ Corrected]

9. Standard Fornms 33, 1435, 1436, and 1437 are reissued to
reflect changes to internal references as a result of the rewite
of FAR Part 15. Standard Form 279 is reissued to provide
accounting for purchases under the commercial test.

Repl acenent pages: 53-1 and 53-2; 53-5 thru 53-10; 53-29: 53-79;
and 53-165 thru 53-173.

Subscription Problenms Form

10. The formentitled “Subscription Problens,” which was
omtted fromthe 1997 FAR Reissue, is included in this FAC (2
copi es).
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PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.404

appropriate FAR number and title. Supplementary mate-
rial for which there is no counterpart in the FAR shall be
codified using chapter, part, subpart, section, or subsec-
tion numbers of 70 and up (e.g., for the Department of
Interior, whose assigned chapter number in Title 48 is 14,
Part 1470, Subpart 1401.70, section 1401.370, or subsec-
tion 1401.301-70).

(b) Issuances under 1.301(a)(2) need not be published in
the Federal Register.

1.304 Agency control and compliance procedures.

(8 Under the authorities of 1.301(c), agencies shall
control and limit issuance of agency acquisition regulations
and, in particular, local agency directives that restrain the
flexibilities found in the FAR, and shall establish formal
procedures for the review of these documents to assure
compliance with this Part 1.

(b) Agency acquisition regulations shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise
restate material contained in the FAR or higher-level agency
acquisition regulations; or

(2) Except as required by law or as provided in
Subpart 1.4, conflict or be inconsistent with FAR content.

(c) Agencies shal evaluate all regulatory coverage in
agency acquisition regulationsto determineif it could apply
to other agencies. Coverage that is not peculiar to one
agency shall be recommended for inclusion in the FAR.

Subpart 1.4—Deviationsfrom the FAR

1.400 Scope of subpart.

This subpart prescribes the policies and procedures for
authorizing deviations from the FAR. Exceptions pertain-
ing to the use of forms prescribed by the FAR are covered
in Part 53 rather than in this subpart.

1.401 Definition.

“Deviation” means any one or combination of the fol-
lowing:

(8) Theissuance or use of a poalicy, procedure, solicita-
tion provision (see definition in 52.101(a)), contract clause
(see definition in 52.101(a)), method, or practice of con-
ducting acquisition actions of any kind at any stage of the
acquisition process that is inconsistent with the FAR.

(b) The omission of any solicitation provision or con-
tract clause when its prescription requires its use.

(c) The use of any solicitation provision or contract
clause with modified or alternate language that is not autho-
rized by the FAR (see definitions of “modification” and
“dternate” in 52.101(a)).

(d) Theuse of asolicitation provision or contract clause
prescribed by the FAR on a “substantially as follows’ or
“substantially the same as’ basis (see definitions in

52.101(a)), if such use is inconsistent with the intent, prin-
ciple, or substance of the prescription or related coverage on
the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, policy,
or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern
the contracting process or otherwise control contracting
relationships that are not incorporated into agency acquisi-
tion regulations in accordance with 1.301(a).

1.402 Poalicy.

Unless precluded by law, executive order, or regulation,
deviations from the FAR may be granted as specified in this
subpart when necessary to meet the specific needs and
reguirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
stifled simply because such action would require a FAR
deviation. The fact that deviation authority is required
should not, of itself, deter agenciesin their development and
testing of new techniques and acquisition methods. Refer to
31.101 for instructions concerning deviations pertaining to
the subject matter of Part 31, Contract Cost Principles and
Procedures. Deviations are not authorized with respect to
30.201-3 and 30.201-4, or the requirements of the Cost
Accounting Standards Board (CASB) rules and regulations
(48 CFR Chapter 99 (FAR Appendix)). Refer to 30.201-5
for instructions concerning waivers pertaining to Cost
Accounting Standards.

1.403 Individual deviations.

Individual deviations affect only one contracting action,
and, unless 1.405(e) is applicable, may be authorized by
agency heads or their designees. The justification and
agency approval shall be documented in the contract file.

1.404 Classdeviations.

Class deviations affect more than one contracting action.
When it is known that a class deviation will be required on
apermanent basis, an agency should propose an appropriate
FAR revision to cover the matter. For civilian agencies
other than NASA, a copy of each approved class deviation
shall be furnished to the FAR Secretariat.

(a) For civilian agencies except NASA, class deviations
may be authorized by agency heads or their designees,
unless 1.405(e) is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officialsis sub-
ject to the following limitations:

(1) An agency official who may authorize a class
deviation, before doing so, shall consult with the chairper-
son of the Civilian Agency Acquisition Council (CAA

1-9
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Council), unless that agency official determines that
urgency precludes such consultation.

(2) Recommended revisions to the FAR shal be
transmitted to the FAR Secretariat by agency heads or their
designees for authorizing class deviations.

(b) For DOD, class deviations shal be controlled,
processed, and approved in accordance with the Defense
FAR Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Associate Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405 Deviations pertaining to treaties and executive
agreements.

(a) “Executive agreements,” as used in this section,
means Government-to-Government agreements, including
agreements with international organizations, to which the
United Statesis a party.

(b) Any deviation from the FAR required to comply
with atreaty to which the United States is a party is autho-
rized, unless the deviation would be inconsistent with FAR
coverage based on alaw enacted after the execution of the
treaty.

(c) Any deviation from the FAR required to comply
with an executive agreement is authorized unless the devi-
ation would be inconsistent with FAR coverage based on
law.

(d) For civilian agencies other than NASA, a copy of the
text deviation authorized under paragraph (b) or (c) of this
section shall be transmitted to the FAR Secretariat through
acentral agency control point.

(e) For civilian agenciesother than NASA, if adeviation
required to comply with atreaty or an executive agreement
is not authorized by paragraph (b) or (c) of this section, then
therequest for deviation shall be processed through the FAR
Secretariat to the Civilian Agency Acquisition Council.

Subpart 1.5—Agency and Public
Participation

1501 Solicitation of agency and public views.

1501-1 Definition.

“Significant revisions,” as used in this subpart, means
revisions that alter the substantive meaning of any coverage
in the FAR System having a significant cost or administra-
tive impact on contractors or offerors, or significant effect
beyond the internal operating procedures of the issuing
agency. Thisexpression, for example, does not include edi-
torial, stylistic, or other revisions that have no impact on the
basic meaning of the coverage being revised.

1-10 (FAC 97-03)

1.501-2 Opportunity for public comments.

(a) Views of agencies and nongovernmenta parties or
organizations will be considered in formulating acquisition
policies and procedures.

(b) The opportunity to submit written comments on pro-
posed significant revisions shall be provided by placing a
notice in the Federal Register. Each of these notices shall
include—

(1) Thetext of therevision or, if itisimpracticable to
publish the full text, a summary of the proposal;

(2) The address and telephone number of theindivid-
ual from whom copies of the revision, in full text, can be
requested and to whom comments thereon should be
addressed; and

(3) When 1.501-3(b) is applicable, a statement that
the revision is effective on atemporary basis pending com-
pletion of the public comment period.

(¢) A minimum of 30 days and, normally, at least 60
days will be given for the receipt of comments.

1.501-3 Exceptions.

(@) Comments need not be solicited when the proposed
coverage does not constitute a significant revision.

(b) Advance comments need not be solicited when
urgent and compelling circumstances make solicitation of
comments impracticable prior to the effective date of the
coverage, such as when a new statute must be implemented
in arelatively short period of time. In such case, the cover-
age shall be issued on a temporary basis and shall provide
for at least a 30 day public comment period.

1.502 Unsolicited proposed revisions.

Consideration shall also be given to unsolicited recom-
mendations for revisions that have been submitted in writing
with sufficient dataand rationale to permit their evauation.

1503 Public meetings.

Public meetings may be appropriate when a decision to
adopt, amend, or delete FAR coverage is likely to benefit
from significant additional views and discussion.

Subpart 1.6—Career Development,
Contracting Authority, and Responsibilities

1601 General.

(8 Unless specifically prohibited by another provision
of law, authority and responsibility to contract for autho-
rized supplies and services are vested in the agency head.
The agency head may establish contracting activities and
delegate broad authority to manage the agency's contracting
functions to heads of such contracting activities. Contracts
may be entered into and signed on behalf of the Government
only by contracting officers. In some agencies, arelatively
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small number of high level officials are designated con-
tracting officers solely by virtue of their positions.
Contracting officers below the level of ahead of a contract-
ing activity shall be selected and appointed under 1.603.
(b) Agency heads may mutually agree to—

(1) Assign contracting functions and responsibilities
from one agency to another; and

(2) Create joint or combined offices to exercise
acquisition functions and responsibilities.

1.602 Contracting officers.

1.602-1 Authority.

(8 Contracting officers have authority to enter into,
administer, or terminate contracts and make related deter-
minations and findings. Contracting officers may bind the
Government only to the extent of the authority delegated to
them. Contracting officers shall receive from the appoint-
ing authority (see 1.603-1) clear instructions in writing
regarding the limits of their authority. Information on the
limits of the contracting officers’ authority shall be readily
available to the public and agency personnel.

(b) No contract shall be entered into unless the contract-
ing officer ensures that all requirements of law, executive
orders, regulations, and al other applicable procedures,
including clearances and approvals, have been met.

1.602-2 Responsibilities.

Contracting officers are responsible for ensuring perfor-
mance of all necessary actions for effective contracting,
ensuring compliance with the terms of the contract, and
safeguarding the interests of the United States in its con-
tractual relationships. In order to perform these
responsibilities, contracting officers should be allowed wide
latitude to exercise business judgment. Contracting officers
shall—

(@) Ensure that the requirements of 1.602-1(b) have
been met, and that sufficient funds are available for obliga-
tion;

(b) Ensure that contractors receive impartial, fair, and
equitable treatment; and

(c) Request and consider the advice of specialists in
audit, law, engineering, transportation, and other fields, as
appropriate.

1.602-3 Ratification of unauthorized commitments.

(a) Definitions.

“Ratification,” as used in this subsection, means the act
of approving an unauthorized commitment by an official
who has the authority to do so.

“Unauthorized commitment,” as used in this subsection,
means an agreement that is not binding solely because the
Government representative who made it lacked the author-

ity to enter into that agreement on behalf of the
Government.

(b) Policy. (1) Agencies should take positive action to
preclude, to the maximum extent possible, the need for rat-
ification actions. Although procedures are provided in this
section for use in those cases where the ratification of an
unauthorized commitment is necessary, these procedures
may not be used in a manner that encourages such commit-
ments being made by Government personnel.

(2) Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a
higher level official is designated by the agency, may ratify
an unauthorized commitment.

(3) The ratification authority in subparagraph (b)(2)
of this subsection may be delegated in accordance with
agency procedures, but in no case shall the authority be del-
egated below the level of chief of the contracting office.

(4) Agencies should process unauthorized commit-
ments using the ratification authority of this subsection
instead of referring such actions to the General Accounting
Office for resolution. (See 1.602-3(d).)

(5) Unauthorized commitments that would involve
claims subject to resolution under the Contract Disputes Act
of 1978 should be processed in accordance with Subpart
33.2, Disputes and Appedls.

(c) Limitations. The authority in subparagraph (b)(2) of
this subsection may be exercised only when—

(1) Supplies or services have been provided to and
accepted by the Government, or the Government otherwise
has obtained or will obtain a benefit resulting from perfor-
mance of the unauthorized commitment;

(2) The ratifying official has the authority to enter
into a contractual commitment;

(3) Theresulting contract would otherwise have been
proper if made by an appropriate contracting officer;

(4) The contracting officer reviewing the unautho-
rized commitment determines the price to be fair and
reasonable;

(5) The contracting officer recommends payment and
legal counsel concursin the recommendation, unless agency
procedures expressly do not require such concurrence;

(6) Fundsareavailable and were available at thetime
the unauthorized commitment was made; and

(7) The ratification is in accordance with any other
limitations prescribed under agency procedures.

(d) Nonratifiable commitments. Cases that are not rati-
fiable under this subsection may be subject to resolution as
recommended by the General Accounting Office under its
claim procedure (GAO Poalicy and Procedures Manua for
Guidance of Federal Agencies, Title 4, Chapter 2), or as
authorized by FAR Part 50. Lega advice should be
obtained in these cases.

(FAC 97-03) 1-11
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1.603 Selection, appointment, and termination of
appointment.

1.603-1 General.

Subsection 414(4) of title 41, United States Code,
requires agency heads to establish and maintain a procure-
ment career management program and a system for the
selection, appointment, and termination of appointment of
contracting officers. Agency heads or their designees may
select and appoint contracting officers and terminate their
appointments. These selections and appointments shall be
consistent with Office of Federal Procurement Policy's
(OFPP) standards for skill-based training in performing
contracting and purchasing duties as published in OFPP
Policy Letter No. 92-3, Procurement Professionalism
Program Policy—Training for Contracting Personnel,
June 24, 1992.

1.603-2 Selection.

In selecting contracting officers, the appointing official
shall consider the complexity and dollar value of the
acquisitions to be assigned and the candidate’ s experi-
ence, training, education, business acumen, judgment,
character, and reputation. Examples of selection criteria
include—

(8) Experiencein Government contracting and adminis-
tration, commercia purchasing, or related fields;

(b) Education or special training in business administra-
tion, law, accounting, engineering, or related fields;

(c) Knowledge of acquisition policies and procedures,
including this and other applicable regulations;

(d) Specialized knowledge in the particular assigned
field of contracting; and

(e) Satisfactory completion of acquisition training
COUrSEes.

1.603-3 Appointment.

() Contracting officers shall be appointed in writing
on an SF 1402, Certificate of Appointment, which shall
state any limitations on the scope of authority to be exer-
cised, other than limitations contained in applicable law or
regulation. Appointing officials shall maintain files con-
taining copies of all appointments that have not been
terminated.

(b) Agency heads are encouraged to delegate micro-
purchase authority to individuals who are employees of
an executive agency or members of the Armed Forces of
the United States who will be using the supplies or ser-
vices being purchased. Individuals delegated this
authority are not required to be appointed on an SF 1402,
but shall be appointed in writing in accordance with
agency procedures.
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1.603-4 Termination.

Termination of a contracting officer appointment will be
by letter, unless the Certificate of Appointment contains
other provisions for automatic termination. Terminations
may be for reasons such as reassignment, termination of
employment, or unsatisfactory performance. No termination
shall operate retroactively.

Subpart 1.7—Deter minations and Findings

1.700 Scope of subpart.

This subpart prescribes general policies and procedures
for the use of determinations and findings (D&F's).
Reguirementsfor specific types of D& F s can be found with
the appropriate subject matter.

1.701 Definition.

“Determination and Findings’ means a specia form of
written approval by an authorized officia that is required by
statute or regulation as a prerequisite to taking certain con-
tracting actions. The “determination” is a conclusion or
decision supported by the “findings.” Thefindings are state-
ments of fact or rationale essential to support the
determination and must cover each requirement of the
statute or regulation.

1702 General.

(@) A D&F shall ordinarily be for an individual contract
action. Unless otherwise prohibited, class D&F's may be
executed for classes of contract actions (see 1.703). The
approva granted by a D&F is restricted to the proposed
contract action(s) reasonably described in that D& F. D&F's
may provide for a reasonable degree of flexibility.
Furthermore, in their application, reasonable variations in
estimated quantities or prices are permitted, unlessthe D& F
specifies otherwise.

(b) When an option is anticipated, the D&F shall state
the approximate quantity to be awarded initially and the
extent of the increase to be permitted by the option.

1.703 Classdeterminations and findings.

(8 A class D&F provides authority for a class of con-
tracting actions. A class may consist of contracting actions
for the same or related supplies or services or other con-
tracting actions that require essentialy identical
justification.

(b) The findings in a class D&F shall fully support the
proposed action either for the class as a whole or for each
action. A class D& F shall be for a specified period, with the
expiration date stated in the document.

(c) The contracting officer shall ensure that individua
actions taken pursuant to the authority of a class D&F are
within the scope of the D&F.
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1.704 Content.

Each D& F shall set forth enough facts and circumstances
to clearly and convincingly justify the specific determina-
tion made. As a minimum, each D&F shall include, in the
prescribed agency format, the following information:

(a) ldentification of the agency and of the contracting
activity and specific identification of the document as a
“Determination and Findings.”

(b) Nature and/or description of the action being
approved.

(c) Citation of the appropriate statute and/or regulation
upon which the D&F is based.

(d) Findings that detail the particular circumstances,
facts, or reasoning essential to support the determination.
Necessary supporting documentation shall be obtained from
appropriate requirements and technical personnel.

(e) A determination, based on the findings, that the pro-
posed action is justified under the applicable statute or
regulation.

(f) Expiration date of the D&F, if required (see 1.706).

(g) The signature of the official authorized to sign the
D&F (see 1.707) and the date signed.

1.705 Supersession and modification.

(@) If aD&F is superseded by another D& F, that action
shall not render invalid any action taken under the original
D&F prior to the date of its supersession.

(b) A modification of the D& F will not require cancella-
tion of the solicitation if the D& F, as modified, supports the
contracting action.

1706 Expiration.

Expiration dates are required for class D&F's and are
optional for individua D&F's. Authority to act under an
individual D& F expireswhen it is exercised or on an expir-
ation date specified in the document, whichever occursfirst.
Authority to act under aclass D& F expires on the expiration
date specified in the document. When a solicitation has been
furnished to prospective offerors before the expiration date,
the authority under the D& F will continue until award of the
contract(s) resulting from the solicitation.

1.707 Signatory authority.

When aD&F isrequired, it shall be signed by the appro-
priate officia in accordance with agency regulations.
Authority to sign or delegate signature authority for the var-
ious D&F'sis as shown in the applicable FAR part.

(FAC 97-03) 1-13
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“authorized representative” means any person, persons, or,
board (other than the contracting officer) authorized to act
for the head of the agency or Secretary.

“Head of the contracting activity” includes the official
who has overall responsibility for managing the contracting
activity.

“Inwriting” or “written” means any worded or numbered
expression which can be read, reproduced, and later com-
municated, and includes electronically transmitted and
stored information.

“Information technology” means any equipment, or
interconnected system(s) or subsystem(s) of equipment, that
is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(a) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency
which—

(1) Requires the use of such egquipment; or

(2) Requires the use, to a significant extent, of such
equipment in the performance of a service or the furnishing
of aproduct.

(b) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and
related resources.

(c) The term “information technology” does not
include—

(1) Any equipment that is acquired by a contractor
incidental to a contract; or

(2) Any equipment that contains imbedded informa:
tion technology that is used as an integral part of the
product, but the principal function of which is not the acqui-
sition, storage, manipulation, management, movement,
control, display, switching, interchange, transmission, or
reception of data or information. For example, HVAC
(heating, ventilation, and air conditioning) equipment such
as thermostats or temperature control devices, and medical
equipment where information technology is integral to its
operation, are not information technol ogy.

“Interim FACNET” means a contracting office has been
certified as having implemented the electronic automated
information systems capability to provide widespread pub-
lic notice of contracting opportunities, issue solicitations,
and receive responses to solicitations and associated
requests for information. Such capability must alow the
private sector to access notices of solicitations, access and
review solicitations, and respond to solicitations.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,

equipment, software, or any combination thereof, but
exclude construction or other improvements to real prop-
erty. A system shall be considered a major system if—

(@) The Department of Defense is responsible for the
system and the total expenditures for research, develop-
ment, test, and evaluation for the system are estimated to be
more than $115,000,000 (based on fiscal year 1990 constant
dollars) or the eventua total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(b) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget
Circular A-109, entitted “Magjor System Acquisitions,”
whichever is greater; or

(c) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy
agency needs.

“May” denotes the permissive. However, the words “no
person may . . .” mean that no person is required, autho-
rized, or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of
construction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“National defense” means any activity related to pro-
grams for military or atomic energy production or
construction, military assistance to any foreign nation,
stockpiling, or space.

“Nondevelopmental item” means—

(@ Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(b) Any item described in paragraph (a) of this defini-
tion that requires only minor modification or modifications
of atype customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(c) Any item of supply being produced that does not
meet the requirements of paragraphs (&) or (b) solely
because the item is not yet in use.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers caled “bids’ or “sedled bids;” responses to
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reguests for proposals (negotiation) are offers called “pro-
posals;” responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Possessions” include the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is respon-
sible for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of
the executive agency.

“Shall” denotesthe imperative.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual which, when affixed to a writing
with the knowledge and consent of the individual, indicates
apresent intention to authenticate thewriting. Thisincludes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and
performed, or purchase to be made, outside the United
States in support of a contingency operation (as defined in
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10 U.S.C. 101(a)(13)) or a humanitarian or peacekeeping
operation (as defined in 10 U.S.C. 2302(7) and 41 U.S.C.
259(d)), the term means $200,000.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Task order” means an order for services placed against
an established contract or with Government sources.

“United States,” when used in ageographic sense, means
the 50 States and the District of Columbia

Subpart 2.2—Contract Clause

2201 Contract clause.

The contracting officer shal insert the clause at
52.202-1, Definitions, in solicitations and contracts except
when the contract is not expected to exceed the simplified
acquisition threshold. If the contract is for personal ser-
vices, construction, architect-engineer services, or
dismantling, demolition, or removal of improvements, the
contracting officer shall use the clause with its Alternate 1.
Additional definitions may be included, provided they are
consistent with the clause and the FAR.
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tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provide its num-
ber, the contracting officer shall contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(@) The contracting officer shall insert the provision at
52.204-6, Contractor Identification Number—Data
Universal Numbering System (DUNS) Number, in solicita-
tions that are expected to result in a requirement for the
generation of an SF 279, Federal Procurement Data System
(FPDS)—Individual Contract Action Report (see 4.602(c)),
or similar agency form.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business, in all solicitations that
are not set aside for small business concerns and that exceed
the simplified acquisition threshold, when the contract is to
be performed inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia.

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts’ and “contractors” include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generally describe
records retention requirements and to alow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4.702 Applicability.

(a) This subpart applies to records generated under con-
tracts that contain one of the following clauses:

(1) Audit and Records—Sesaled Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General allows
alternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative Services Act of
1949, as amended, 40 U.S.C. 471, et seq.

4.703 Policy.
(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,

accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expiresfirst.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than is required in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date |
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—~Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date. I

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.

(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and convenient
access to the imaged records.

(3) The contractor or subcontractor retains the origi-
na records for a minimum of one year after imaging to
permit periodic validation of the imaging systems.

(d) If the information described in paragraph (@) of this
section is maintained on a computer, contractors shall retain
the computer data on areliable medium for the time periods
prescribed. Contractors may transfer computer data in
machine readable form from one reliable computer medium
to another. Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability, and secu-
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rity of the origina computer data. Contractors shall also
retain an audit trail describing the data transfer. For the
record retention time periods prescribed, contractors shall
not destroy, discard, delete, or write over such computer
data

4.704 Calculation of retention periods.

(8) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or allocating a cost to a Government con-
tract or subcontract. If a specific record contains a series of
entries, the retention period is calculated from the end of the
contractor’sfiscal year in which the final entry is made. The
contractor should cut off the records in annual blocks and
retain them for block disposal under the prescribed retention
periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing data in nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record seriesfor the
longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use and
not by specific name or form number. Although the descrip-
tive identifications may not conform to normal contractor
usage or filing practices, these identifications apply to all
contractor records that come within the description.

4.705-1 Financial and cost accounting records.

(8 Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or
services billed on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consist-
ing of purchase requisitions or purchase orders for material
or services, or orders for transfer of material or supplies:
Retain 4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of
expense vouchers prepared for employees travel and
related expenses: Retain 4 years.

(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements
of funds for materials, equipment, supplies, and services,
containing originals or copies of the following and related
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documents: remittance advices and statements, vendors
invoices, invoice audits and distribution dips, receiving and
inspection reports or comparable certifications of receipt
and inspection of material or services, and debit and credit
memoranda: Retain 4 years.

(f) Labor cost distribution cards or equivalent docu-
ments: Retain 2 years.

(g) Petty cash records showing description of expendi-
tures, to whom paid, name of person authorizing payment,
and date, including copies of vouchers and other supporting
documents: Retain 2 years.

4.705-2 Pay administration records.

(8) Payroll sheets, registers, or their equivalent, of
salaries and wages paid to individual employees for each
payroll period; change dlips, and tax withholding state-
ments: Retain 4 years.

(b) Clock cards or other time and attendance cards:
Retain 2 years.

(c) Paid checks, receipts for wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(8) Storerequisitionsfor materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services:
Retain 4 years.

(c) Equipment records, consisting of equipment usage
and status reports and equipment repair orders. Retain 4
years.

(d) Expendable property records, reflecting accountabil-
ity for the receipt and use of material in the performance of
acontract: Retain 4 years.

(e) Receiving and inspection report records, consisting
of reports reflecting receipt and inspection of supplies,
equipment, and materials: Retain 4 years.

(f) Purchase order files for supplies, equipment, mater-
ia, or services used in the performance of a contract;
supporting documentation and backup files including, but
not limited to, invoices, and memoranda; e.g., memoranda
of negotiations showing the principal elements of subcon-
tract price negotiations (see 52.244-1 and 52.244-2): Retain
4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.

Subpart 4.8—Government Contract Files

4.800 Scope of subpart.

This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files for all contrac-
tual actions. The application of this subpart to contracts
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4.803

awarded using the simplified acquisition procedures cov-
ered by Part 13 is optional. (See also documentation
requirements in 13.106-3(b)).

4801 General.

(a) The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be
sufficient to constitute a complete history of the transaction
for the purpose of —

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process,

(2) Supporting actions taken;

(3) Providing information for reviews and investiga-
tions; and

(4) Furnishing essential factsin the event of litigation
or congressional inquiries.

(c) Thefilesto be established include—

(1) Afilefor cancelled solicitations;
(2) Afilefor each contract; and
(3) Afilesuch asacontractor genera file, containing
documents rel ating—for example—to—
(i) No specific contract;
(if) More than one contract; or
(iii) The contractor in a general way (e.g., con-
tractor's management systems, past performance, or
capabilities).

4.802 Contract files.

(8 A contract file should generally consist of—

(1) The contracting office contract file, which shall
document the basis for the acquisition and the award, the
assignment of contract administration (including payment
responsibilities), and any subsequent actions taken by the
contracting office;

(2) The contract administration office contract file,
which shall document actions reflecting the basis for and
the performance of contract administration responsibilities;
and

(3) The paying office contract file, which shall docu-
ment actions prerequisite to, substantiating, and reflecting
contract payments.

(b) Normally, each file should be kept separately; how-
ever, if appropriate, any or al of the files may be combined;
e.g., if all functions or any combination of the functions are
performed by the same office.

(c) Filesshall be maintained at organizational levelsthat
shall ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and
(5) Conformance with agency regulations for file
location and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizationa ele-
ments or to other outside offices, responsibility for their
maintenance shall be assigned. A central control and, if
needed, alocator system should be established to ensure the
ability to locate promptly any contract files.

(e) Contents of contract files that are contractor bid or
proposal information or source selection information as
defined in 3.104-3 shall be protected from disclosure to
unauthorized persons (see 3.104-5).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satis-
fied.

4.803 Contentsof contract files.

The following are examples of the records normally con-
tained, if applicable, in contract files:

(a) Contracting office contract file. (1) Purchase
request, acquisition planning information, and other preso-
licitation documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availahility of funds.

(4) Synopsis of proposed acquisition as published in
the Commerce Business Daily or reference thereto.

(5) The list of sources solicited, and a list of any
firms or persons whose requests for copies of the solicita-
tion were denied, together with the reasons for denial.

(6) Set-aside decision.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late
offers or quotations. Unsuccessful offers or quotations may
be maintained separately, if cross-referenced to the contract
file. The only portions of the unsuccessful offer or quotation
that need be retained are—

(i) Completed solicitation sections A, B, and K;

(ii) Technical and management proposals;

(iii) Cost/price proposals; and

(iv) Any other pages of the solicitation that the
offeror or quoter has altered or annotated.

(121) Contractor’s certifications and representations.

(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

(13) Source selection documentation.
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(14) Contracting officer’s determination of the con-
tractor’s responsibility.

(15) Small Business Administration Certificate of
Competency.

(16) Records of contractor’s compliance with labor
policies including equal employment opportunity policies.

(17) Cost or pricing data and Certificates of Current
Cost or Pricing Data or a required justification for waiver,
or information other than cost or pricing data.

(18) Packaging and transportation data.

(19) Cost or price anaysis.

(20) Audit reports or reasons for waiver.

(21) Record of negotiation.

(22) Justification for type of contract.

(23) Authority for deviations from this regulation,
statutory requirements, or other restrictions.

(24) Required approvals of award and evidence of
legal review.

(25) Notice of award.

(26) Theoriginal of—

(i) The signed contract or award;

(if) All contract modifications; and

(iii) Documents supporting modifications exe-
cuted by the contracting office.

(27) Synopsis of award or reference thereto.

(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.

(29) Acquisition management reports (see Subpart
4.6).

(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.

(31) Report of postaward conference.

(32) Noticeto proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifi-
cation in the normal assignment of contract administration
functions and responsibility.

(34) Approvas or disapprovals of requests for
waivers or deviations from contract requirements.

(35) Rejected engineering change proposals. These
proposals may be filed separately for early disposal (see
4.805(h)).

(36) Royalty, invention, and copyright reports
(including invention disclosures) or reference thereto.

(37) Contract completion documents.

(38) Documentation regarding termination actions
for which the contracting office is responsible.

(39) Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office perti-
nent to the contract.
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(41) A current chronological list identifying the
awarding and successor contracting officers, with inclusive
dates of responsibility.

(42) For contracts and contract modifications in
excess of $100,000, arecord of all persons or classes of per-
sons authorized to have access to proprietary or source
selection information and, to the maximum extent practica-
ble, the names of all individuals within the class.

(b) Contract administration office contract file. (1)
Copy of the contract and all modifications, together with
officia record copies of supporting documents executed by
the contract administration office.

(2) Any document modifying the normal assignment
of contract administration functions and responsibility.

(3) Security requirements.

(4) Cost or pricing data, Certificates of Current Cost
or Pricing Data, or information other than cost or pricing
data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety infor-
mation.

(9) Postaward conference records.

(10) Ordersissued under the contract.

(11) Notice to proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress pay-
ments.

(14) Progressing, expediting, and production surveil -
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions
for which the contract administration office is responsible.

(18) Cross reference to other pertinent documents
that are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(c) Paying office contract file. (1) Copy of the contract
and any modifications.

(2) Bills, invoices, vouchers, and supporting docu-
ments.

(3) Record of payments or receipts.

(4) Other pertinent documents.



FAC 9/-03 FEBRUARY 9, 1998

PART 6—COMPETITION REQUIREMENTS

6.000 Scope of part.
6.001 Applicability.
6.002 Limitations.
6.003 Definitions.

Subpart 6.1—Full and Open Competition
6.100 Scope of subpart.
6.101 Policy.
6.102 Use of competitive procedures.

Subpart 6.2—Full and Open Competition After Exclusion of
Sour ces
6.200 Scope of subpart.
6.201 Policy.
6.202 Establishing or maintaining alternative sources.
6.203 Set-asides for small business concerns.
6.204 Section 8(a) competition.

Subpart 6.3—Other Than Full and Open Competition
6.300 Scope of subpart.
6.301 Policy.

6.302 Circumstances permitting other than full and open
competition.
6.302-1  Only one responsible source and no other supplies or

services will satisfy agency requirements.

6.302-2  Unusua and compelling urgency.

6.302-3 Industrial mobilization; engineering, developmental,
or research capability; or expert services

6.302-4  International agreement.

6.302-5  Authorized or required by statute.

6.302-6  National security.

6.302-7  Public interest.

6.303 Justifications.

6.303-1  Requirements.

6.303-2  Content.

6.304 Approval of thejustification.
6.305 Availability of the justification.

Subpart 6.4—Sealed Bidding and Competitive Proposals
6.401 Sealed bidding and competitive proposals.

Subpart 6.5—Competition Advocates
6.501 Reguirement.
6.502 Duties and responsibilities.

6.000 Scope of part.

This part prescribes policies and procedures to promote full
and open competition in the acquisition process and to provide
for full and open competition, full and open competition after
exclusion of sources, other than full and open competition,
and competition advocates. As used in this part, full and open
competition is the process by which al responsible offerors
are alowed to compete. This part does not deal with the results

of competition (e.g., adequate price competition), which are
addressed in other parts (e.g., Part 15).

6.001 Applicability.

This part applies to all acquisitions except—

(a) Contracts awarded using the simplified acquisition
procedures of Part 13 (but see 13.501 for requirements per- |
taining to sole source acquisitions of commercia items
under Subpart 13.5);

(b) Contracts awarded using contracting procedures
(other than those addressed in this part) that are expressly
authorized by statute;

(c) Contract modifications, including the exercise of
priced options that were evaluated as part of the initial com-
petition (see 17.207(f)), that are within the scope and under
the terms of an existing contract;

(d) Orders placed under requirements contracts or defi-
nite-quantity contracts;

(e) Orders placed under indefinite-quantity contracts
that were entered into pursuant to this part when—

(1) The contract was awarded under Subpart 6.1 or
6.2 and all responsible sources were realistically permitted
to compete for the requirements contained in the order; or

(2) The contract was awarded under Subpart 6.3 and
the required justification and approval adequately covers
the requirements contained in the order; or

(f) Orders placed against task order and delivery order
contracts entered into pursuant to Subpart 16.5.

6.002 Limitations.

No agency shall contract for supplies or services from
another agency for the purpose of avoiding the requirements
of this part.

6.003 Definitions.

“Full and open competition,” when used with respect to
acontract action, means that all responsible sources are per-
mitted to compete.

“Procuring activity,” as used in this part, means a com-
ponent of an executive agency having a significant
acquisition function and designated as such by the head of
the agency. Unless agency regulations specify otherwise,
the term “procuring activity” shall be synonymous with
“contracting activity” as defined in Subpart 2.1.

“Sole source acquisition” means a contract for the pur-
chase of supplies or servicesthat is entered into or proposed
to be entered into by an agency after soliciting and negoti-
ating with only one source.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that, in the opinion
and to the knowledge of the Government evaluator, the mer-
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itorious proposal is the product of original thinking submit-
ted in confidence by one source; contains new novel or
changed concepts, approaches, or methods; was not submit-
ted previously by another; and, is not otherwise available
within the Federal Government. In this context, the term
does not mean that the source has the sole capability of per-
forming the research.

Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.

This subpart prescribes the policy and procedures that
are to be used to promote and provide for full and open
competition.

6.101 Palicy.

(8 10U.S.C. 2304 and 41 U.S.C. 253 require, with cer-
tain limited exceptions (see Subparts 6.2 and 6.3), that
contracting officers shall promote and provide for full and
open competition in soliciting offers and awarding
Government contracts.

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure(s)
contained in this subpart that are best suited to the circum-
stances of the contract action and consistent with the need
to fulfill the Government’s requirements efficiently (10
U.S.C. 2304 and 41 U.S.C. 253).

6.102 Use of competitive procedures.

The competitive procedures available for usein fulfilling
the requirement for full and open competition are as fol-
lows:

(8) Sealed bids. (See6.401(a).)

(b) Competitive proposals. (See 6.401(b).) If seded
bids are not appropriate under paragraph (a) of this section,
contracting officers shall request competitive proposals or
use the other competitive procedures under paragraph (c) or
(d) of this section.

(c) Combination of competitive procedures. |If seded
bids are not appropriate, contracting officers may use any
combination of competitive procedures (e.g., two-step
sealed bidding).

(d) Other competitive procedures. (1) Selection of
sources for architect-engineer contracts in accordance with
the provisions of Pub. L. 92-582 (40 U.S.C. 541, et seq.) is
a competitive procedure (see Subpart 36.6 for procedures).

(2) Competitive selection of basic and applied
research and that part of development not related to the
development of a specific system or hardware procurement
is a competitive procedure if award results from—

(i) A broad agency announcement that is genera in
nature identifying areas of research interest, including criteria
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for selecting proposals, and soliciting the participation of all
offerors capable of satisfying the Government’ s needs; and
(i) A peer or scientific review.

(3) Useof multiple award schedules issued under the
procedures established by the Administrator of Genera
Services consistent with the requirement of 41 U.S.C.
259(b)(3)(A) for the multiple award schedule program of the
General Services Administration is acompetitive procedure.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for pro-
viding for full and open competition after excluding one or
more sources.

6.201 Palicy.

Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102 after agencies
have excluded a source or sources from participation in a
contract action under the circumstances described in 6.202
or 6.203 below.

6.202 Establishing or maintaining alter native sour ces.

(8 Agencies may exclude a particular source from a
contract action in order to establish or maintain an aterna-
tive source or sources for the supplies or services being
acquired if the agency head determines that to do so
would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antic-
ipated acquisition;

(2) Beintheinterest of national defense in having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the supplies or servicesin case of a
national emergency or industrial mobilization;

(3) Beintheinterest of national defensein establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research
and devel opment center;

(4) Ensure the continuous availability of a reliable
source of supplies or services;

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a criticad need for medical, safety, or
emergency supplies.

(b)(1) Every proposed contract action under the author-
ity of paragraph (a) of this section shall be supported by a
determination and findings (D&F) (see Subpart 1.7) signed
by the head of the agency or designee. This D&F shall not
be made on a class basis.
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PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.404

Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSACentralized Mailing List Service (7TCAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSAoffers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSAto place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13 and the small business set-aside provisions of
Subpart 19.5 do not apply except for the provision at
13.202(c)(3). Orders placed pursuant to a Multiple Award
Schedule (MAYS), using the procedures in this subpart, are
considered to be issued pursuant to full and open competi-

tion (see 6.102(d)(3)). Therefore, when placing orders
under Federal Supply Schedules, ordering offices need not
seek further competition, synopsize the requirement, make
a separate determination of fair and reasonable pricing, or
consider small business set-asides in accordance with
Subpart 19.5. GSA has dready determined the prices of
items under schedule contracts to be fair and reasonable.
By placing an order against a schedule using the procedures
in this section, the ordering office has concluded that the
order represents the best value and results in the lowest
overall cost aternative (considering price, special features,
administrative costs, etc.) to meet the Government’ s needs.
(b) Ordering procedures for optional use schedules—(1)
Ordersat or below the micro-purchase threshold. Ordering
offices can place orders at or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogs/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’ s needs. |n selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Specid features of the supply or servicethat are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold, ordering offices
shall—

(i) Review additiona schedule contractors cate-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(if) Based upon the initia evaluation, generaly
seek price reductions from the schedule contractor(s)
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appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost aternative (see
8.404(a)). If further price reductions are not offered, an
order may still be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAs). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.303-2(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPAS to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageousto
request a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when aBPA is being established to fill recur-
ring requirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individua order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not reguired to
pass on to al schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or afeature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essentia to satisfy the
agency’ s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall aso fol-
low the proceduresin paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
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wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’ s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their legitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(@) When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Reguests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(i) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedul e sources until arequest for
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Sec.
12.000 Scope of subpart.
12.001 Definition.

Subpart 12.1—Acquisition of Commercial Items—General
12101  Policy.
12.102 Applicability.

Subpart 12.2—Special Requirementsfor the Acquisition of
Commercial Items

12.201 General.

12.202 Market research and description of agency need.

12.203 Procedures for solicitation, evaluation, and award.

12.204 Solicitation/contract form.

12.205 Offers.

12.206 Use of past performance.

12.207 Contract type.

12.208 Contract quality assurance.

12.209 Determination of price reasonableness when
contracting by negotiation.

12.210 Contract financing.

12.211 Technical data.

12.212 Computer software.

12.213 Other commercial practices.

12.214 Cost Accounting Standards.

Subpart 12.3—Solicitation Provisions and Contract Clauses

for the Acquisition of Commercial Items

12.300 Scope of subpart.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

12.302 Tailoring of provisions and clauses for the acquisition
of commercial items.

12.303 Contract format.

Subpart 12.4—Unique Requirements Regarding Terms and
Conditionsfor Commercial Items
12.401 General.
12.402 Acceptance.
12.403 Termination.
12.404 Warranties.

Subpart 12.5—Applicability of Certain Lawsto the
Acquisition of Commercial Items

12.500 Scope of subpart.

12.501 Applicability.

12.502 Procedures.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial items.

12.504 Applicability of certain laws to subcontracts for the
acquisition of commercial items.

Subpart 12.6—Streamlined Proceduresfor Evaluation and
Salicitation for Commercial Items
12.601 General.
12.602 Streamlined evaluation of offers.
12.603 Streamlined solicitation for commercial items.

12.000 Scope of part.

This part prescribes policies and procedures unique to
the acquisition of commercial items. It implements the
Federal Government's preference for the acquisition of
commercia items contained in Title VIII of the Federa
Acquisition Streamlining Act of 1994 (Public Law 103-355)
by establishing acquisition policies more closely resembling
those of the commercia marketplace and encouraging the
acquisition of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, a transfer of commercial items between divi-
sions, subsidiaries, or affiliates of a contractor or
subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Palicy.

Agencies shall—

(@) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements,

(b) Acquire commercial items or nondevelopmental
items when they are available to meet the needs of the
agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable,
commercial items or nondevelopmental items as compo-
nents of items supplied to the agency.

12.102 Applicability.

(&) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policiesin this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contractsfor the acquisition of commercial itemsare
subject to the policiesin other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
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policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.
(d) This part shall not apply to the acquisition of com-

mercial items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305); or

(4) Using the Governmentwide commercia purchase
card.

Subpart 12.2—Special Requirementsfor the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more
closely resemble those customarily used in the commercial
marketplace. This subpart identifies those specia require-
ments as well as other considerations necessary for proper
planning, solicitation, evaluation and award of contracts for
commercial items.

12.202 Market research and description of agency need.

(8) Market research (see 10.001) is an essential element
of building an effective strategy for the acquisition of com-
mercial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercia items to
know which commercial products or services may be suit-
able. Generaly, for acquisitionsin excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intendsto use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needsin these terms allows offerors
to propose methods that will best meet the needs of the
Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in
conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the stream-
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lined procedure for soliciting offers for commercial items
prescribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activ-
ities shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(&) The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercia Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercial acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(8 Where technical information is necessary for evalua
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial itemsin lieu
of unique technical proposals.

(b) Contracting officers should allow offerorsto propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The con-
tracting officer shall evaluate each product as a separate
offer.

(c) Consistent with the requirements at 5.203(b) and (h),
the contracting officer may alow fewer than 30 days
response time for receipt of offers for commercial items.

12.206 Use of past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policies and
procedures contained in Subpart 9.1, 13.106, or Subpart I
15.3, as applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercial items. Indefinite-delivery con-
tracts (see Subpart 16.5) may be used where the prices are
established based on a firm-fixed-price or fixed-price with
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors
existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice.

12.209 Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,
the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the
Government shall acquire only the technical data and the
rightsin that data customarily provided to the public with a
commercia item or process. The contracting officer shall
presume that data delivered under a contract for commercial
items was developed exclusively at private expense. When
a contract for commercial items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.

(8 Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs. Generdly, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer -
cia computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives. The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions. However, market research may indicate other
commercial practicesthat are appropriate for the acquisition
of the particular item. These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) generaly will not
apply to commercial items. If CAS does apply pursuant to
48 CFR 9903.201 (FAR Appendix), the contracting officer
shall insert the appropriate provisions and clauses as pre-
scribed in that section.

Subpart 12.3—Solicitation Provisions and
Contract Clausesfor the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be
used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(@) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
sition of commercia items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to
Offerors—Commercial Items. This provision provides a
single, streamlined set of instructions to be used when solic-
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iting offers for commercial items and is incorporated in the
solicitation by reference (see Block 27a, SF 1449). The
contracting officer may tailor these instructions or provide
additional instructions tailored to the specific acquisition in
accordance with 12.302;

(2) Theprovision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercia itemsand is
attached to the solicitation for offerors to complete and return
with their offer. This provision may not be tailored except in
accordance with Subpart 1.4;

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items This clause includesterms
and conditions which are, to the maximum extent practica-
ble, consistent with customary commercial practices and is
incorporated in the solicitation and contract by reference
(see Block 27a, SF 1449). The contracting officer may tai-
lor this clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Statutes or Executive
Orders—Commercial Items. This clause incorporates by
reference only those clauses required to implement provi-
sions of law or executive orders applicable to the
acquisition of commercial items. The contracting officer
shall attach this clause to the solicitation and contract and,
using the appropriate clause prescriptions, indicate which, if
any, of the additional clauses cited in 52.212-5(b) or (c) are
applicable to the specific acquisition. When cost informa-
tion is obtained pursuant to Part 15 to establish the
reasonableness of pricesfor commercia items, the contract-
ing officer shall insert the clauses prescribed for this
purpose in an addendum to the solicitation and contract.
This clause may not be tailored.

(c) When the use of evaluation factorsis appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items
(see 12.602); or

(2) Include asimilar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

(d) Use of required provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part. The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercia items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may include in solicitations and con-
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tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302. For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest. The provisions and clauses pre-
scribed in 17.208 may be used for this purpose. If the
provision at 52.212-2 is used, paragraph (b) providesfor the
evaluation of options.

(3) The contracting officer may use the provisions
and clauses contained in Part 23 regarding the use of recov-
ered material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provi-
sions and clauses) only as necessary to reflect agency
unique statutes applicable to the acquisition of commercial
items or as may be approved by the agency senior procure-
ment executive, or the individual responsible for
representing the agency on the FAR Council, without power
of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(@) General. The provisions and clauses established in
this subpart are intended to address, to the maximum extent
practicable, commercial market practices for a wide range
of potential Government acquisitions of commercial items.
However, because of the broad range of commercia items
acquired by the Government, variationsin commercial prac-
tices, and the relative volume of the Government's
acquisitionsin the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-
1, Instructions to Offerors—Commercia Items, and the
clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, to adapt to the market conditions for
each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items Thefollowing paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes,

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and
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(i) The warranty is adequate to protect the needs
of the Government, e.g., items covered by the warranty and
length of warranty;

(ii) The terms alow the Government effective
postaward administration of the warranty to include the iden-
tification of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and

(iii) Thewarranty is cost-effective.

(2) In some markets, it may be customary commer-
cia practice for contractors to exclude or limit the implied
warranties contained in 52.212-4 in the provisions of an
express warranty. In such cases, the contracting officer
shall ensure that the expresswarranty providesfor the repair
or replacement of defective items discovered within a rea-
sonable period of time after acceptance.

(3) Express warranties shal be included in the con-
tract by addendum (see 12.302).

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items

12,500 Scope of subpart.

As required by Section 34 of the Office of Federd
Procurement Policy Act (41 U.S.C. 430), this subpart lists
provisions of lawsthat are not applicable to contractsfor the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of acommercial
item. This subpart also lists provisions of law that have
been amended to eliminate or modify their applicability to
either contracts or subcontracts for the acquisition of com-
mercial items.

12501 Applicability.

(8) Thissubpart appliesto any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to autho-
rize the waiver of any provision of law with respect to any
subcontract if the prime contractor is reselling or distribut-
ing commercia items of another contractor without adding
value. Thislimitation isintended to preclude establishment
of unusual contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded
subcontracts under Subpart 19.8, Contracting with the
Small Business Administration (the 8(a) Program), shall be
considered prime contractors.

12502 Procedures.
(8 The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the

appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement
Statutes or Executive Orders—Commercial Items, and
52.244-6, Subcontracts for Commercia Items and
Commercial Components, reflect the applicability of the
laws listed in 12.504 by identifying the only provisions and
clauses that are required to be included in a subcontract at
any tier for the acquisition of commercial items or commer-
cial components.

12.503 Applicability of certain laws to Executive
agency contracts for the acquisition of commercial
items.

(a8 The following laws are not applicable to executive
agency contracts for the acquisition of commercial items:

(1) 41 U.SC. 43, Wash-Healey Act (see Subpart
22.6).

(2) 41 U.SC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see 5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(b) Certain requirements of the following laws have
been eliminated for executive agency contracts for the
acquisition of commercial items:

(1) 33 U.S.C. 1368, Requirement for a clause under
the Federal Water Pollution Control Act (see 23.105).

(2) 40 U.S.C. 327 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(3) 41 U.S.C. 57(a) and (b), and 58, Requirement for
a clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(4) 42 U.S.C. 7606, Requirement for a clause under
the Clean Air Act (see 23.105).

(5) 49 U.S.C. 40118, Requirement for a certificate
and clause under the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Salesto the United States
(see 3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23063, Truthin
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).
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12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(@) The following laws are not applicable to subcon-
tracts at any tier for the acquisition of commercial items or
commercial components at any tier:

(1) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2) 19 U.S.C. 1202, Tariff Act of 1930 (see Subpart
25.6).

(3) 19 U.S.C. 1309, Supplies for Certain Vessels and
Aircraft (see Subpart 25.6).

(4) 19 U.S.C. 2701, et seq., Authority to Grant Duty
Free Treatment (see Subpart 25.6).

(5) 31 U.SC. 1352, Limitation on Payments to
Influence Certain Federal Transactions (see Subpart 3.8).

(6) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).

(7) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(8) 41 USC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see Subpart 3.4).

(9) 41 US.C. 254d(c) and 10 U.S.C. 2313(c),
Examination of Records of Contractor, when a subcontrac-
tor is not required to provide cost or pricing data (see
15.209(b)).

(10) 41 U.S.C. 351, Service Contract Act of 1965, as
amended (see Subpart 22.10).

(11) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see Subpart 5.2).

(12) 41 U.S.C. 4183, Rights in Technical Data (see
Subpart 27.4).

(13) 41 U.S.C. 701, et seq., Drug-FreeWorkplaceAct
of 1988 (see Subpart 23.5).

(14) 46 U.S.C. 1241(b), Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5)(inapplicability effective May 1, 1996).

(15) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) Certain requirements of the following laws have
been eliminated for subcontracts at any tier for the acquisi-
tion of commercial items or commercial components:

(1) 33U.S.C. 1368, Requirement for acertificate and
clause under the Federal Water Pollution Control Act (see
Subpart 23.1).

(2) 40U.S.C. 327, et seg., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see Subpart 22.3).

(3) 42 U.S.C. 7606, Requirements for a certificate
and clause under the Clean Air Act (see Subpart 23.1).
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(c) The applicability of the following laws has been
modified in regards to subcontracts at any tier for the acqui-
sition of commercia items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Sales to the United States
(see Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 230643, Truthin
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

Subpart 12.6—Streamlined Proceduresfor
Evaluation and Solicitation for Commercial
[tems

12601 General.

This subpart provides optional proceduresfor (a) stream-
lined evaluation of offers for commercia items; and (b)
streamlined solicitation of offers for commercia items for
use where appropriate. These procedures are intended to
simplify the process of preparing and issuing solicitations,
and evaluating offers for commercia items consistent with
customary commercial practices.

12.602 Streamlined evaluation of offers.

(@) When evauation factors are used, the contracting
officer may insert a provision substantially the same as the
provision at 52.212-2, Evaluation—Commercia Items, in
solicitations for commercia items or comply with the pro-
cedures in 13.106 if the acquisition is being made using
simplified acquisition procedures. When the provision at
52.212-2 is used, paragraph (a) of the provision shall be tai-
lored to the specific acquisition to describe the evaluation
factors and relative importance of those factors. However,
when using the simplified acquisition proceduresin Part 13,
contracting officers are not required to describe the relative
importance of evaluation factors.

(b) Offersshall be evaluated in accordance with the cri-
teria contained in the solicitation. For many commercia
items, the criteria need not be more detailed than technical
(capability of the item offered to meet the agency need),
price and past performance. Technical capability may be
evauated by how well the proposed products meet the
Government requirement instead of predetermined subfac-
tors. Solicitations for commercia items do not have to
contain subfactors for technical capability when the solici-
tation adequately describes the item's intended use. A
technical evaluation would normally include examination of
such things as product literature, product samples (if
requested), technical features and warranty provisions. Past
performance shall be evaluated in accordance with the pro-
cedures in 13.106 or Subpart 15.3, as applicable. The
contracting officer shall ensure the instructions provided in
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Scope of part.

Definitions.

Purpose.

Policy.

Legal effect of quotations.

Federal Acquisition Streamlining Act of 1994 list of
inapplicable laws.

Inapplicable provisions and clauses.

Subpart 13.1—Procedures
General.
Source list.
Use of standing price quotations.
Promoting competition.
Synopsis and posting requirements.
Soliciting competition, evaluation of quotations or
offers, award and documentation.
Soliciting competition.
Evaluation of quotations or offers.
Award and documentation.

Subpart 13.2—Actions At or Below the Micro-Purchase

13.201
13.202

Threshold
General.
Purchase guidelines.

Subpart 13.3—Simplified Acquisition M ethods

13.301
13.302
13.302-1
13.302-2
13.302-3

13.302-4
13.302-5
13.303

13.303-1
13.303-2
13.303-3
13.303-4
13.303-5
13.303-6
13.303-7
13.303-8
13.304

13.305

13.305-1
13.305-2
13.305-3
13.305-4
13.306

13.307

Governmentwide commercia purchase card.
Purchase orders.

General.

Unpriced purchase orders.

Obtaining contractor acceptance and modifying
purchase orders.

Termination or cancellation of purchase orders.
Clauses.

Blanket purchase agreements (BPAS).
General.

Establishment of BPAS.

Preparation of BPAS.

Clauses.

Purchases under BPAS.

Review procedures.

Completion of BPAs.

Optiona clause.

[Reserved]

Imprest funds and third party drafts.
General.

Agency responsibilities.

Conditions for use.

Procedures.

SF 44, Purchase Order—Invoice—V oucher.
Forms.

Subpart 13.4—Fast Payment Procedur e
13.401 General.
13.402 Conditions for use.
13.403 Preparation and execution of orders.
13.404 Contract clause.

Subpart 13.5—Test Program for Certain Commercial Items
13.500 General.
13.501 Specia documentation requirements.

13.000 Scope of part.

This part prescribes policies and procedures for the
acquisition of supplies and services, including construction,
research and development, and commercia items, the
aggregate amount of which does not exceed the simplified
acquisition threshold (see 2.101). Subpart 13.5 provides
special authority for acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options. See Part 12 for
policies applicable to the acquisition of commercia items
exceeding the micro-purchase threshold. See 36.602-5 for
simplified procedures to be used when acquiring architect-
engineer services.

13.001 Definitions.

As used in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to acommercial credit card,
issued to authorized agency personnel to use to acquire and
to pay for supplies and services.

“Imprest fund” means a cash fund of a fixed amount
established by an advance of funds, without charge to an
appropriation, from an agency finance or disbursing officer
to a duly appointed cashier, for disbursement as needed
from time to time in making payment in cash for relatively
small amounts.

“Purchase order” means an offer by the Government to
buy supplies or services, including construction and
research and devel opment, upon specified terms and condi-
tions, using simplified acquisition procedures.

“Third party draft” means an agency bank draft, similar
to acheck, that is used to acquire and to pay for supplies and
services. (See Treasury Financial Management Manual,
Section 3040.70.)

13-1




FAC 97-03 FEBRUARY 9, 1998

13.002

FEDERALACQUISITION REGULATION

13.002 Purpose.

The purpose of this part is to prescribe simplified acqui-
sition procedures in order to—

(8 Reduce administrative costs;

(b) Improve opportunities for small, small disadvan-
taged, and women-owned small business concernsto obtain
afair proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and con-
tractors.

13.003 Palicy.

(@) Agencies shall use simplified acquisition proce-
dures to the maximum extent practicable for all purchases
of supplies or services not exceeding the simplified acqui-
sition threshold (including purchases at or below the
micro-purchase threshold). This policy does not apply if
an agency can meet its requirement using—

(1) Required sources of supply under Part 8 (e.g.,
Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federa
Supply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has
an anticipated dollar value exceeding $2,500 and not
exceeding $100,000 is reserved exclusively for small busi-
ness concerns and shall be set aside (see 19.000 and Subpart
19.5). See 19.502-2 for exceptions.

(2) Each written solicitation under a set-aside shall
contain the appropriate provisions prescribed by Part 19. If
the solicitation is oral, however, information substantially
identical to that in the provision shall be given to potential
quoters.

(c) The contracting office shall use simplified acquisi-
tion procedures for contract actions exceeding $50,000 after
December 31, 1999, only if the office's cognizant agency
has certified full FACNET capability in accordance with
4.505-2. This limitation does not apply to acquisitions of
commercia items conducted using Subpart 13.5.

(d) The contracting officer shal not use simplified
acquisition procedures to acquire supplies and services if
the anticipated award will exceed the simplified acquisition
threshold (or $5,000,000, including options, for acquisitions
of commercial items using Subpart 13.5). Do not break
down requirements aggregating more than the simplified
acquisition threshold (or for commercial items, the thresh-
old in Subpart 13.5) or the micro-purchase threshold into
several purchases that are less than the applicable threshold
merely to—

(1) Permit use of simplified acquisition procedures;
or

13-2

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(e) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(f) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified
acquisitions.

(g) For contract actions exceeding the micro-purchase
threshold but not exceeding the simplified acquisition
threshold, agencies shall maximize the use of FACNET,
when practicable and cost-effective (see 4.506), to acquire
supplies and services (including construction, research and
development, and architect-engineer). FACNET aso may
be used for contract actions exceeding the simplified acqui -
sition threshold. Drawings and lengthy specifications can
be provided off-line in hard copy or through other appropri-
ate means.

(h) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other
than commercial items, use any appropriate combination of
the procedures in Parts 13, 14, 15, 35, or 36, including the
use of Standard Form 1442, Solicitation, Offer, and Award
(Construction, Alteration, or Repair), for construction con-
tracts (see 36.701(b)); or

(2) $5 million for commercial items, use any appro-
priate combination of the proceduresin Parts 12, 13, 14, and
15 (see paragraph (d) of this section).

(i) In addition to other considerations, contracting offi-
cers shall—

(1) Promote competition to the maximum extent
practicable (see 13.104);

(2) Establish deadlines for the submission of
responses to solicitations that afford suppliers a reasonable
opportunity to respond (see 5.203);

(3) Consider al quotations or offers that are timely
received. For evaluation of quotations or offers conducted
through FACNET, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum
extent practicable, in awarding contracts using simplified
acquisition procedures.

13.004 Legal effect of quotations.

(a) A quotation isnot an offer and, consequently, cannot
be accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the
supplier to buy certain supplies or services upon specified
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terms and conditions. A contract is established when the
supplier accepts the offer.

(b) When appropriate, the contracting officer may ask
the supplier to indicate acceptance of an order by notifica-
tion to the Government, preferably in writing, as defined at
2.101. In other circumstances, the supplier may indicate
acceptance by furnishing the supplies or services ordered or
by proceeding with the work to the point where substantial
performance has occurred.

(c) If the Government issues an order resulting from a
guotation, the Government may (by written notice to the
supplier, at any time before acceptance occurs) withdraw,
amend, or cancel its offer. (See 13.302-4 for procedures on
termination or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994
list of inapplicable laws.

(a8) The following laws are inapplicable to all contracts
and subcontracts (if otherwise applicable to subcontracts) at
or below the simplified acquisition threshold:

(1) 41 U.SC. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the
contractor procedures for the prevention and detection of
violations, and the contractua requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a (Miller Act). (Although the
Miller Act does not apply to contracts at or below the sim-
plified acquisition threshold, alternative forms of payment
protection for suppliers of labor and material (see 28.102)
are still required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-
Free Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act).
(Only the requirement for providing the estimate of recov-
ered material utilized in the performance of the contract is
inapplicable.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a)
(Contract Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority
to Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition
on Limiting Subcontractor Direct Sales to the United
States).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that
sets forth policies, procedures, requirements, or restrictions
for the acquisition of property or services, on the list set
forthin paragraph (a) of thissection. The FAR Council may
make exceptions when it determines in writing that it isin
the best interest of the Government that the enactment

should apply to contracts or subcontracts not greater than
the simplified acquisition threshold.

(c) Theprovisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for crimina or civil penalties; or

(2) Specificdly state that notwithstanding the lan-
guage of Section 4101, Public Law 103-355, the enactment
will be applicable to contracts or subcontracts in amounts
not greater than the simplified acquisition threshold.

(d) Any individual may petition the Administrator,
Office of Federal Procurement Policy (OFPP), to include
any applicable provision of law not included on the list set
forth in paragraph (@) of this section unlessthe FAR Council
has already determined in writing that the law is applicable.
The Administrator, OFPP, will include the law on thelist in
paragraph (@) of this section unless the FAR Council makes
a determination that it is applicable within 60 days of
receiving the petition.

13.006 Inapplicable provisionsand clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplic-
able to contracts and subcontracts at or below the simplified
acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety
Standards A ct—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individu-
als.

(g) 52.223-9, Certification and Estimate of Percentage
of Recovered Material Content for EPA Designated Items.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting
a quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1);

(3) Use United States-owned excess or near-excess
foreign currency, if appropriate, in making payments under
simplified acquisition procedures (see Subpart 25.3); and

(4) Provide for the inspection of supplies or services
as prescribed in 46.404.

(b) In making purchases, contracting officers should—
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(1) Include related items (such as small hardware
items or spare parts for vehicles) in one solicitation and
make award on an “al-or-none” or “multiple award” basis
provided suppliers are so advised when quotations or offers
are requested;

(2) Incorporate provisions and clauses by reference
in solicitations and in awards under requests for quotations,
provided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment dis-
counts shal not be considered in the evaluation of
guotations; and

(4) Use bulk funding to the maximum extent practi-
cable. Bulk funding is a system whereby the contracting
officer receives authorization from a fiscal and accounting
officer to obligate funds on purchase documents against a
specified lump sum of funds reserved for the purpose for a
specified period of time rather than obtaining individual
obligational authority on each purchase document. Bulk
funding is particularly appropriate if numerous purchases
using the same type of funds are to be made during a given
period.

13.102 Sourcelist.

(a) Each contracting office should maintain a source list
(or lists, if more convenient). New supply sources for the
list may be obtained from avariety of sources, including the
Procurement Automated Source System (PASS) of the
Small Business Administration and the Central Contractor
Registration (CCR) Data Base (see 4.503). The list should
identify the status of each source (when the status is made
known to the contracting office) in the following categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.

Authorized individuals do not have to obtain individual
quotations for each purchase. Standing price quotations
may be used if—

(8 The pricing information is current; and

(b) The Government obtains the benefit of maximum
discounts before award.

13.104 Promoting competition.

The contracting officer shall promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
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Government, considering the administrative cost of the pur-
chase.

(@) The contracting officer shall not—

(1) Solicit quotations based on persona preference;
or

(2) Restrict solicitation to suppliers of well-known
and widely distributed makes or brands.

(b) If using simplified acquisition procedures and not
using FACNET, maximum practicable competition ordinar-
ily can be obtained by soliciting quotations or offers from
sources within the local trade area.  Unless the contract
action requires synopsis pursuant to 5.101 and an exception
under 5.202 is not applicable, consider solicitation of at
least three sources to promote competition to the maximum
extent practicable. Whenever practicable, request quota-
tions or offers from two sources not included in the previous
solicitation.

13.105 Synopsisand posting requirements.

(8 The contracting officer shall comply with the public
display and synopsis requirements of 5.101 and 5.203
unless—

(1) FACNET is used for an acquisition at or below
the simplified acquisition threshold; or
(2) An exception in 5.202 applies.

(b) When acquiring commercia items, the contracting
officer may use a combined synopsis/solicitation. In such
cases, a separate solicitation is not required. The contract-
ing officer must include enough information to permit
suppliers to develop quotations or offers.

13.106 Soliciting competition, evaluation of quotations
or offers, award and documentation.

13.106-1 Soliciting competition.

(a) Considerations. In soliciting competition, the con-
tracting officer shall consider the guidance in 13.104 and
the following before requesting quotations or offers:

(1)(i) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily
available in several makes or brands, or is relatively non-
competitive.

(if) Information obtained in making recent pur-
chases of the same or similar item.

(iii) The urgency of the proposed purchase.

(iv) Thedollar value of the proposed purchase.

(V) Past experience concerning specific dealers
prices.

(2) When soliciting quotations or offers, the contract-
ing officer shall notify potential quoters or offerors of the
basis on which award will be made (price alone or price and
other factors, e.g., past performance and quality).
Contracting officers are encouraged to use best value.
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Solicitations are not required to state the relative importance
assigned to each evaluation factor and subfactor, nor are
they required to include subfactors.

(b) Soliciting from a single source. (1) For purchases
not exceeding the simplified acquisition threshold, contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, or industrial mobi-
lization).

(2) For sole source acquisitions of commercial items
in excess of the simplified acquisition threshold conducted
pursuant to Subpart 13.5, the requirements at 13.501(a)
apply.

(c) Soliciting orally. (1) The contracting officer shal
solicit quotations orally to the maximum extent practicable,
if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) FACNET is not available or the contracting
office hasawritten determination that it is not practicable or
cost-effective to purchase via FACNET (see 4.506); and

(iii) Noticeis not required under 5.101.

(2) However, an oral solicitation may not be practi-
cable for contract actions exceeding $25,000 unless covered
by an exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
guotations is uneconomical or impracticable, the contract-
ing officer should issue paper solicitations for contract
actions likely to exceed $25,000. The contracting officer
shall issue a written solicitation for construction require-
ments exceeding $2,000.

(e) Useof options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met
and the aggregate value of the acquisition and all options
does not exceed the dollar threshold for use of simplified
acquisition procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if doing
so would not interfere with the efficient conduct of the
acquisition. For an acquisition conducted through FAC-
NET, an agency must respond to telephonic or facsimile
inquiries only if it is unable to receive inquiries through
FACNET.

13.106-2 Evaluation of quotationsor offers.
(8) General. (1) The contracting officer shall evaluate
guotations or offers—
(i) Inanimpartial manner; and
(i) Inclusive of transportation charges from the
shipping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the
basis established in the solicitation.

(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting officer
has broad discretion in fashioning suitable evaluation pro-
cedures. The procedures prescribed in Parts 14 and 15 are
not mandatory. At the contracting officer's discretion, one
or more, but not necessarily al, of the evaluation proce-
duresin Part 14 or 15 may be used.

(2) If using price and other factors, ensure that quota:
tions or offers can be evaluated in an efficient and
minimally burdensome fashion. Formal evaluation plans
and establishing a competitive range, conducting discus-
sions, and scoring quotations or offers are not required.
Contracting offices may conduct comparative evaluations
of offers. Evaluation of other factors, such as past perfor-
mance—

(i) Does not require the creation or existence of a
formal data base; and

(if) May be based on information such as the con-
tracting officer's knowledge of and previous experience
with the supply or service being acquired, customer sur-
veys, or other reasonable basis.

(3) For acquisitions conducted using FACNET, the
contracting officer may—

(i) After preliminary consideration of al quota-
tions or offers, identify from al quotations or offers
received one that is suitable to the user, such as the lowest
priced brand name product, and quickly screen all lower
priced quotations or offers based on readily discernible
value indicators, such as past performance, warranty condi-
tions, and maintenance availability; or

(if) Where an evaluation is based only on price
and past performance, make an award based on whether the
lowest priced of the quotations or offers having the highest
past performance rating possible represents the best value
when compared to any lower priced quotation or offer.

13.106-3 Award and documentation.

(a) Basis for award. Before making award, the con-
tracting officer shall determine that the proposed price is
fair and reasonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one response is received, include a state-
ment of price reasonableness in the contract file. The
statement may be based on—

(i) Market research;

(if) Comparison of the proposed price with prices
found reasonable on previous purchases;

(iii) Current price lists, catalogs, or advertise-
ments;

(iv) A comparison with similar items in a related
industry;
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(v) Vaueanaysis,

(vi) The contracting officer's personal knowledge
of the item being purchased;

(vii) Comparison to an independent Government
estimate; or

(viii) Any other reasonable basis.

(3) Occasionaly an item can be obtained only from a
supplier that quotes a minimum order price or quantity that
either unreasonably exceeds stated quantity requirements or
resultsin an unreasonabl e price for the quantity required. In
these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or alter its requirement. The file shall
be documented to support the final action taken.

(b) Filedocumentation and retention. Keep documenta-
tion to a minimum. Purchasing offices shal retain data
supporting purchases (paper or electronic) to the minimum
extent and duration necessary for management review pur-
poses (see Subpart 4.8). The following illustrate the extent
to which quotation or offer information should be recorded:

(1) Oral solicitations. The contracting office should
establish and maintain records of oral price quotations in
order to reflect clearly the propriety of placing the order at
the price paid with the supplier concerned. In most cases,
thiswill consist merely of showing the names of the suppli-
ers contacted and the prices and other terms and conditions
quoted by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit
written records of solicitations or offers to notes or abstracts
to show prices, delivery, references to printed price lists
used, the supplier or suppliers contacted, and other pertinent
data.

(3) Special situations.
ments—

(i) Explaining the absence of competition if only
one source is solicited and the acquisition does not exceed
the simplified acquisition threshold (does not apply to an
acquisition of utility services available from only one
source); or

(if) Supporting the award decision if other than
price-related factors were considered in selecting the sup-
plier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic
notif